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2012 Super Lawyers and Rising Stars*  

Beth Sebaugh, Esq. 

Has been elected Director effec-

tive January 1, 2012.  Attorney 

Sebaugh has devoted more than 

three decades to an active litiga-

tion practice and has served as 

chief trial counsel in cases pend-

ing in state and federal courts, 

as well as before numerous gov-

ernmental administrative agen-

cies. 

 

BSMP is Pleased to Announce 

Subpoena Does Not  
Trump HIPAA Requirements  

 Recently, I was contacted by a healthcare provider 

to assist in dealing with an attorney who had subpoenaed 

medical records without authorization from the patient.  

When the provider had requested a HIPAA-compliant author-

ization before releasing the records the attorney issuing the 

subpoena informed the provider that its HIPAA concerns 

were misplaced as the provider had been served with a sub-

poena commanding production of the records, which 

òcomports with Rule 45 of the Ohio Rules of Civil Proce-

dure.ó 
 

 General Counsel was prudently consulted and 

thereafter advised the òsubpoena waivingó attorney of the 

providerõs need for a HIPAA-compliant authorization or a 

court order to produce the records which had been subpoe-

naed.  In response, the demanding attorney threatened a 

motion for sanctions inclusive of attorney fees for obtaining 

a court order òto compel compliance with the subpoena,ó if 

the provider failed to obey the dictates of the subpoena and 

continued to insist on a HIPAA-compliant authorization or a 

court order for the records release.  Outside litigation coun-

sel was then obtained. 

By Beth A. Sebaugh, Esq. 

Contõd on page 3 

Left to right:  Bret C. Perry*, Steven J. Hupp, Donald J. Richard-

son, Jeffrey W. Van Wager, Michelle H. Block*, Donald H. Switz-

er, Jennifer R. Becker*, Ronald A. Margolis, John S. Polito 

William D. 

Bonezzi 

Keith 

Hansbrough* 

Patrick J. 

Murphy 

The firm is pleased to 

announce that Patrick 

J. Murphy and Jeffrey 

W. Van Wagner were 

chosen as Cleveland 

Top 50 Super Law-

yers.   Jeffrey W. Van 

Wagner was chosen 

Ohio Top 100 Super 

Lawyers. 

Victory in the Ohio Supreme Court  
 

Recently, Bret C. Perry, Esq. and Jennifer R. Becker, 

Esq. authored an amicus brief (friend of the Court) on behalf of 

The Academy of Medicine of Cleveland and Northern Ohio 

(AMCNO), urging the Supreme Court of Ohio to reverse a deci-

sion of the Tenth District Court of Appeals in the matter of 

White v. Leimbach wherein the Appellate Court held that expert 

testimony was not required in order to maintain an action for 

lack of informed consent when such claims are brought in the 

context of a medical malpractice lawsuit.  In urging reversal, Mr. 

Perry and Mrs. Becker argued that the decision of the Appellate 

Court was contrary to long-standing legal principles demanding 

expert medical testimony and that if left undisturbed, the deci-

sion would abrogate the guaranteed tort-reform protections 

afforded by way of legislative enactment. 

Contõd on page 2 
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PHYSICIANS: KEEP YOUR 
PATIENTS INFORMED 

Lack of informed consent is a common claim in med-

ical malpractice cases arising out of alleged negligence dur-

ing a medical procedure or surgery. In many instances, a pa-

tient claims that the physician failed to fully explain the risks 

associated with a medical procedure before the patient 

agreed to undergo it. When there is a bad outcome, a plaintiff 

will often claim that had they been fully informed of the risks 

of the procedure, they would not have proceeded with the 

treatment or surgery. This article will briefly discuss the evolu-

tion of the informed consent doctrine, the requirements un-

der Ohio law for establishing an informed consent claim and 

what it means for physicians and medical providers. 
 

The doctrine of informed consent emerged in com-

mon law in the context of the tort for battery because the 

courts equated the failure of a physician to obtain a patientõs 

consent prior to a procedure with a layperson causing physi-

cal harm to another personõs body without their permission.  

However, courts began to recognize that obtaining informed 

consent was really an issue of a physicianõs professional con-

duct and so negligence has now become the basis for liability 

in cases in which a plaintiff contends that they were not fully 

informed of the risks of a medical procedure. 
 

Recently, the Ohio Supreme Court further delineated 

the doctrine of informed consent in its holding in White v. 

Leimbach.   In White, the Court held that a plaintiff must offer 

expert testimony to define the material risks and dangers 

inherently and potentially involved with a given medical pro-

cedure and that an undisclosed risk or danger actually mate-

rialized and proximately caused injury to the patient. Howev-

er, a plaintiff is not required to offer expert testimony on 

whether a patient would have gone through with the medical 

procedure had the material risks and dangers been properly 

disclosed to patient before undergoing the medical proce-

dure. 
 

 In order for a plaintiff-patient to prevail on a claim for 

the lack of informed consent, the patient must establish the 

following: 1) the physician failed to disclose and discuss with 

the patient the material risks and dangers inherently and 

potentially involved with respect to the proposed therapy, if 

any; 2) the unrevealed risks and dangers which should have 

been disclosed by the physician actually materialize and are 

the proximate cause of the injury to the patient; and 3) a rea-

sonable person in the position of the patient would have de-

cided against the therapy had the material risks and dangers 

inherent and incidental to treatment been disclosed prior to 

the therapy.  Expert testimony is required for the first two 

prongs of the claim because identifying material risks and 

whether those risks materialized and caused harm to the 

patient is beyond the expert knowledge of a layperson.  How-

ever, what a patient would have done with the information is 

considered to be within the comprehension of a jury and 

therefore, there is no need for expert testimony. 

While the White case clearly sets forth a heightened 

burden for plaintiffs to establish a claim for lack of informed 

consent, it is a reminder to physicians and medical providers 

of the need to fully explain all material risks to their patients 

before proceeding with any medical procedure.  More im-

portantly, physicians must make sure that their disclosure of 

material risks is clearly documented in the patientõs medical 

chart.   
 

It is surprising how often attorneys are asked to de-

fend a case where the physician either did not document his 

discussion regarding the material risks with his patient or the 

physician relied upon a standardized informed consent form.  

The problem with a standardized informed consent form is 

that all too often the form does not contain all of the risks 

associated with a particular procedure.  This practice allows 

for a broad interpretation by an expert supporting an in-

formed consent claim. 
 

If a physician prefers to use a standardized consent 

form then all of the material risks should be clearly identifia-

ble and there should be a place on the form to add additional 

risks particular to a given procedure.  The form should be 

carefully reviewed during the physicianõs consultation with his 

patient and the patient should sign the document in the pres-

ence of a witness. 
 

A better method of accomplishing this objective is to 

have the patient write down the material risks as the physi-

cian reviews them.  The patient should then sign the docu-

ment to demonstrate his or her understanding of the poten-

tial risks and dangers that were discussed.  While obtaining 

such documentation may take little 

more time and perhaps seem a bit tedi-

ous, it could go a long way towards elim-

inating a lack of informed consent claim 

should one of those risks arise during 

the procedure. If the patient writes 

down the risks and signs the document, 

an expert for a plaintiff will have a diffi-

cult time meeting the requirements set 

forth by the Ohio Supreme Court. 

 

By Donald J. Richardson, Esq. 

 Donald J. Richardson, Esq. 

On December 9, 2012, the Supreme Court of Ohio re-

versed the decision by the Tenth District Court of Appeals finding in 

White v. Leimbach, 2011-Ohio-6238, that the tort of lack of in-

formed consent constitutes a medical claim and that a plaintiff must 

produce expert medical testimony establishing: 1) the material risks 

or dangers inherent in a procedure, and 2) that an undisclosed risk 

or danger actually materialized and proximately caused injury.  The 

decision in White is significant in that if the decision of the Tenth 

District Court of Appeals was left undisturbed, plaintiffs would have 

been permitted to evade expert testimony requirements by framing 

straightforward medical malpractice claims as òlack of informed 

consentó claims and permitting prosecution without the benefit of 

an expert report.  Most importantly, if left undisturbed, the Tenth 

Districtõs decision would have subjected physicians to increased 

exposure in that claims for òbatteryó would arguably fall outside the 

tort-reform protections now afforded defendants in actions alleging 

medical malpractice, and malpractice insurance coverage denial. 

Victory in the Ohio Supreme Court...Cont.  
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 A review of Civil Rule 45, which authorizes the issu-

ance of subpoenas, clearly reflects that exceptions to the 

òsubpoena poweró exist and indeed one of the exceptions is 

for privileged information.  Both federal and state laws bestow 

privileged status upon medical records.  The federal HIPAA 

requirements demand that a medical provider receive a prop-

er HIPAA-compliant authorization executed by the patient/

resident or a legally recognized fiduciary for the patient 

(parent of minor, legally appointed guardian, or one holding a 

proper power-of-attorney for the patient) or a court order com-

pelling the provider to produce the privileged information to a 

specific person.  Absent receipt of the appropriate authoriza-

tion or a specific court order, a medical provider may not law-

fully release medical records even if presented with a subpoe-

na for same.  Moreover, when an appropriate authorization 

has not been presented, the providerõs insistence upon receipt 

of a specific court order is neither a sanctionable event nor is 

there a requirement that the medical provider bear the ex-

pense of obtaining the court order necessary for HIPAA compli-

ance.  Rather, it is incumbent upon the individual who is at-

tempting to obtain medical records of another without a prop-

er authorization, to obtain a court order for the same. 

 As with any power bestowed by law, exercise of the 

same is not without limits and certainly that applies to the 

òsubpoena power.ó  Those who are privileged to practice law 

and imbued with the òsubpoena poweró must exercise that 

power consistent with applicable state and/or federal law.  

Disregard for HIPAA compliance or similar state privacy laws/

regulations is inconsistent with both federal and state law.  

When it was suggested to the attorney who issued the subpoe-

na that he more carefully review Ohio Civil Rule 45, as well as 

Ohio Civil Rule 11 (which addresses sanctions against attor-

neys), prior to wielding the power of the subpoena and threat-

ening sanctions against a medical provider, he promptly with-

drew the subpoena. 

 A patientõs right to privacy has 

been given high priority in both federal and 

state law.  Insistence upon compliance 

with HIPAA regulations and similar state 

regulations is a must for medical providers.  

Very few exceptions are applicable.  Cer-

tainly service of a subpoena is not an ex-

ception to HIPAA compliance.  If in doubt, a 

phone call or brief conversation with a 

trusted legal advisor is a prudent course 

of action. 

Subpoena Does Not  
Trump HIPAA Requirements...Cont.  

 Beth A. Sebaugh, Esq. 

 

Court of Appeals Reverses 
4ÒÉÁÌ #ÏÕÒÔȭÓ $ÅÎÉÁÌ ÏÆ $ÅÆÅÎÄÁÎÔ 
0ÈÙÓÉÃÉÁÎȭÓ -ÏÔÉÏÎ &ÏÒ 

Summary Judgment  
on Punitive Damages  
and Fraud Claim in  

Malpractice Lawsuit  

By Donald H. Switzer, Esq. 

  

 The 8th District Court of Appeals in Cuyahoga County 

recently reversed a trial court's denial of the defendant physi-

cian's motion for summary judgment on the plaintiff's puni-

tive damage and fraud claim in a medical malpractice action 

involving an operating room fire.  In Lauren Wargo v. Susan 

White Anesthesia, Inc., et al., 2011-Ohio-6271, the plaintiff 

claims that she suffered significant burn injuries to her face 

as a result of a fire occurring during removal of several 

moles.  The cautery used by the surgeon ignited oxygen as a 

result of the failure of the anesthesia personnel to turn off 

the oxygen supply.  In addition to the medical malpractice 

claims, the plaintiff also claims that the surgeon fraudulently 

concealed the cause of the fire and the extent of the plain-

tiff's injuries and sought punitive damages. 

 Despite the fact that the surgeon noted the fire in his 

operative report, noted that the oxygen was turned off after 

the fire, consulted with another plastic surgeon and an oph-

thalmologist, both of whom examined the plaintiff in the oper-

ating room, the plaintiff was aware of the burn injury she suf-

fered in the operating room, the surgeon advised her that the 

cautery had caught fire and the plaintiff advised physicians at 

the burn unit at MetroHealth Medical Center the following 

morning that exposure to oxygen had caused the cautery to 

ignite, the trial court failed to grant the surgeon's motion for 

summary judgment on the fraudulent concealment and puni-

tive damage claim.  Despite the lack of any evidence to sup-

port those claims, the trial court permitted the jury to hear 

plaintiff's attorney's arguments and cross-examination on 

those claims and denied the surgeon's motion for directed 

verdict and subsequent post-trial motions on this issue.  The 

jury returned a verdict of $871,359.00 in compensatory 

damages and $425,000.00 in punitive damages. 

 The Court of Appeals entered final judgment in favor 

of the surgeon on the fraudulent concealment and punitive 

damage claims and remanded the case for a new trial on the 

malpractice claims.  The Court of Appeals noted the lack of 

any evidence to support the plaintiff's claims and that by per-

mitting these issues to go to the jury, the malpractice claim 

was prejudicially tainted by the focus on the surgeon's al-

leged fraudulent concealment.  The Court of Appeals also 

noted that the plaintiff's position that the surgeon physician 

should have immediately accepted blame for the cause of 

the fire are matters resolved as part of the underlying medi-

cal malpractice claim and not evidence of any fraudulent con-

cealment. 

Relocation of the Florida Office 
BSMPH would like to announce that February 3, 2012, the Florida office 

will be relocating to the recently renovated City Center at: 

100 2nd Avenue South, Suite 502-S 

St. Petersburg, FL  33701 -4313 

727.826.0909 Phone / 727.826.0914 Fax  

The Florida trial practice is led by attorney William D. Bonezzi.  The Florida 

office focuses its practice on Medical Negligence Defense/Nursing Home/

Rehabilitation Facility Defense, Product and Environmental Liability as well 

as every aspect of General Liability Defense.    

http://www.bsmph.com/Attorneys/William-D-Bonezzi.shtml
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BSMPH provides this newsletter as 

general information regarding current 

legal issues and it is not intended to be 

construed as legal advice or as a sub-

stitute for the advice of legal counsel. 

Why Not Go Green!  If you prefer to receive 

this newsletter via email, simply forward your 

request to newsnote@bsmph.com. 


